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IN rrHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2317 
tTULIA ROGERS, Plaintiff in Error, 
versi1,s 
COMl\ifONWEALTH OF VIRGINIA AND ANNE GRlF~,IN 
WHITAKER, Defendants in Error. 
PETITION v-,OR APPEAL. 
To the Honorable Justices of the Suprrmie .Court of Appeals 
of V i-r_qinia : 
Your petitioner, ,Julia Rogers, respectfully represents that 
she is aggrieved by a final judgment of the Circuit Court 
of the City of Norfolk entered on the 4th day of April,.1940, 
whereby the custody of Elsie Gloria May and Anne Gwendolyn 
May, twins about four years of age, was taken from her and 
placed in the custody of the Norfo]k Children's Bureau . 
.A. transcl'ipt of the record, together with tl1e exhibits, is 
filed herewith, to which reference is made. 
This petition is adopted as the opening brief, a copy of 
which was delivered to thP. attornev for the Commonwealth at 
Norfolk, as well a.s to the attornev"' of record for Anne Griffin 
Whitaker, on the 25th day of April, 1940. Oral argument 
of this petition is requested. 
F.NCTS. 
In the early part of 1935, Anne Griffin *Whitaker; then 
2:ll: known as Anne Griffin and unmarried, mother of the 
aforementioned Elsie Gloria May and Anne Gwendolyn 
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May, came to Norfolk from her home in North Carolina; that 
she was then in the early stage of pregnancy; that she had 
left her home and had come to Norfolk for the purpose of con-
cealing her pregnancy from her mother and her acquaintanees ; 
that after she arrived in Norfolk, she engaged in prostitu-
tion until she could no longer ply ~er trade on account of 
her advanced stage of pregnancy; that one Elsie ~lorse op-
erated a house of prostitution near the house where the said 
Anne Griffin ·Whitaker lived; that when the said Anne Griffin 
Whitaker could no longer lead the life of a prostitute on 
account of her condition, she asked the said Elsie Morse to 
permit her to live with her and to. do what she could for her 
on account of her said condition; that the said Anne Griffin 
Whitakel' told the said Elsie :Morse she did not want a child, 
and that if she g·ave birth to a child she 'Would either give it 
away or put it in some institution; that Elsie Morse took 
Anne "Whitaker into her home and agreed to take the child 
which the said Anne Griffin Whitaker would bear; that in 
consideration of Anne Griffin Whitaker's promise to give 
such child to Elsie Morse, the latter took her into her private 
home, not used as a place of prostitution, where she, Anne 
Griffin "Whitaker, remained until it was time for her to go to 
the hospital to give birth to her child; that Elsie Morse placed 
Anne Griffin "Whitaker in the care of a reputable practicing 
physician for necessary medical attention incident to and in-
cluding her confinement, and paid all medical and hospital 
3* expenses incident to said *confinement; that the doctor 
in whose care Anne Griffin "Whitaker was placed by Elsie 
Morse first treated her for syphilis; that in the. latter part 
of 1935, Anne Griffin Whitaker gave birth to twin girls at the 
Sarah Leigh Hospital in Norfolk, where she had been taken 
for that purpose. At that time, Elsie Morse was the wife of 
one Albert May, from whom she was ·then separated but not 
divorced, and she was then known as Elsie May. When Anne 
Griffin ·Whitaker went to the hospital to be confined, she reg-
istered as Sarah E. Ma.y; that when the children were born, 
they were registered as Elsie Gloria May and Anne Gwendolyn 
May; that the sight of said children was repulsive to their 
mother, Anne Griffin ·Whitaker; that whenever they were 
brought into her presenc.e, she turned her back on them and 
shouted· that they be taken away from her ; that three days 
after the birth of the children, at the urgent request of Anne 
Griffin Whitaker, and with the consent of her attending 
physician and the hospital authorities, the children were taken 
. away by Elsie Morse to her private home, and their mother 
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remt!_ined in the hospital for ahout a week or ten days there-
after; that shortly after Anne Griffin w·hitaker left 'the hos-
pital, Elsie Morse gave her an additional $100.00 with which 
to pay her expenses to her home in North Carolina; that be-
fore said children were born, Anne Griffin Wllita.ker told 
her attending physician aucl nurse that she did not want a 
child and that she wanted lmsie l\forse to have the child which 
she would bear; that about three months after the children 
were born, Elsie Morse got into trouble with the F1ederal au-
thorities, for which she was subsequently sent to •prison 
4* at Alderson, ·west Virg·inia, where she remained for 
thirty-two months and returned to Norfolk in the early 
part of February, 1939; that when Elsi(.l Morse got into said 
trouble, she contacted petitioner, Mrs. Julia Rog·ers, of Ashe-
ville, North Carolina, for the purpose of turning said chil-
dren over to her; that Mrs. Rogers is the mother of the said 
Albert May, who was the hushand ot Elsie :Morse at the time 
the children were born; that Ehde Morse represented to Mrs. 
Rog·ers and to her former husband, Albert May, that said 
children were hers by the said .Alhert l\fay; that such repre-
sentation was made for the purpose of having Mrs. Rogers 
believe that the children were her grandchildren so that she 
would more wi1Iingly accept and care for them; that Mrs. 
Rogers accepted the custody of said children at that time, be-
lieving them to be her grandchildren; that sometime i.n the 
latter part of Aug·nst, 1939, Mrs. Rogers ma.de a trip to Rich-
mond to see her sick daughter and she took the aforemen-
tioned children along· with her, and while she was to remain 
in Richmond for several days, she permitted Elsie Morse to 
take the children to Norfolk for a few days; that about three 
or four days after tho c.hildren were hroup;ht to N 01·f olk for 
a 8hort visit as afore said, Anne Griffin W11ita.ker instituted 
these proceedings in the Juvenile and Domestic Relations 
Court of the ,City of Norfolk for the purpose of getting· custody 
of said children; that irnmedintely upon the institution of 
sai¢1. proceedings, the children were taken away from FJlsie 
:Morse, where they had he0n temporarily for a few days, 
and placed in the custody of the officials of the Juvenile and 
Domestic Relations Con rt of the City of Norfolk; *that 
5"" Elsie Morse immediately notified l\irs. Rogers of what 
had occurred, _whereupon Mrs. Rogers came to Norfolk 
and intervened in said proceeding·s, resisting any rhange in 
t.he custodv of said children: tlmt Anne Griffin WhitakPr made 
no effort io see the children or to obtain their custod-v until 
after they were brought to Norfolk for the temporar~ visit 
as aforesaid; that if Anne Griffin ·wbitaker l1ad wanted to 
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locate her children or to see them prior to that time, she 
could have easily done so; that about five months .before these 
proceedings w~re originally instituted, :Elsie Morse met Anne 
Griffin v\7bitaker in a department store in Norfolk, at which 
time Anne Griffin ·Whitaker asked about the children but 
again told Elsie Morse that she did not want them; that at 
the time of the trial of this case, Anne Griffin Whitaker was 
living with some man to whom she was not married, (R., pp. 
10, 11, 1:2, 13, 14); that ,Julia Rogers, the petitioner, is a highly 
respectable lady residing in Asheville, North Carolina, with 
her husband, a successful building contractor; that she and 
her husband both own a considerable ·amount of real estate 
in Asheville; that they reside in a large home with spacious 
surroundings and in a nice neighborhood; that the children, 
Elsie Gloria May and Anne Gwendolyn May, were brought 
to her sometime in 1935, when they were about three months 
old, by Elsie Morse, and she was told that they were the chil-
dren of her son, Albert May; that she took the children at 
that time for the purpose of rearing them as her own; that 
when the children were brought to her, Elsie Gloria weighed 
about seven pounds and Anne Gwendolyn about nine 
6* pounds, and both were in ill health; that *she immediately 
placed them under the care of a physician and gave them 
all necess·a1-y medical attention; thafshe spent approximately 
$1,500.00 on medical expenses and others costs of rearing· said 
children: that she took excellent care of the children and 
that: they had greatly improved in health and had gained 
weip;ht; that sometime in Sepfomber, 1938. custody of said 
children was awarded to Mrs. Rogers by the Juvenile Court of 
Buncombe County, North Carolina, in which county she and 
the children resided, (Exhibit "B''); that she had the care 
and custody of said children for about four years, during 
which time she became deeply attached to them and they to 
her; that although she ascertained for the first time at the 
trial of this case in the Juvenile and Domestic Relations Court 
of the City of Norfolk that the children were not her grand· 
children, she 8till loves them as though tl1ey were her own 
flesh and blood, and she and her husband are well able and 
willing to properly maintain, support and educate said chil-. 
dren; that she will ma_ke ample provision for said children af-
ter her death; that it would break her heart if the children 
were taken a:way from her, and that the children, too, would 
miss her Yery much if taken away from ber; that she had no 
knowledge of the fact. tb~t Elsie Morse had led an improper 
life: that she had not obRerved anything improper on her 
part. 
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On the above facts, which were submitted .to the learned 
judge of the Circuit Court of the City of Nor,folk, wahout 
the intervention of a jury, the learned trial judge held that 
the aforementioned. children, Elsie Gloria May and Anne 
Gwendolyn May, were dependent and neglected, and or-
7* de red them to *be placed in the custody of the Norfolk 
Children's Bureau (R., p. 5). 
It will be· noted that Elsie Morse abandoned all claim to 
the children after she gave them to Mrs. Rogers. She is no 
longer interested in their eustody. She merely appeared in the 
proceedings because she was a. party defendant to the origi-
. nal petition, wherein Mrs. Rogers, who is now claiming the 
custody of the children, intervened. 
ERRORS .ASSIGNED. 
1. The trial cou,rt erred in holdin~q that the aforementioned 
children were neglected and dependent children. 
2. The trial court erred in, taking the aforem.entioned chil-
dren froni the citstody of Mrs. Rogers and placing the,ni in the 
custody of the Norfolk Children's Burea11,. 
3. The Circuit Court of the City of Norfolk, as well as the 
Jiwenile and Do'l1iestic Relations Court of the City o.f Nor-
I olk, was without jurisdiction, in this case. 
We will discuss the aforementioned asshi:nments of error 
in the order above set out. ·-
1. Tl1e trial court erred in holdine· t]iat the aforementioned 
children were ncg·lected and depenclent children. 
There is not a scintilla of evidence in the record that said 
children were dependent or neg·lected. On the contrary, the 
uncontradicted evidence shows that said children were being 
exceptionally well cared for and were not dependent on the 
public for support. Hence, the decision of the trial court 
8* *in adjudging- said children to be neglected and dependent 
was unsupported by the evidence and was erroneous. 
2. That trial court erred in taking- t.he aforementioned chil-
dren from the custody of Mrs. Rogers a.nd placing them in 
the custody of the Norfolk Children's Bureau. 
The uncontradicted evidence is that Anne Griffin Whitaker, 
mother of said illegitimate children, abandoned, or gave, said 
children to Elsie l\forse. All of the witnesses for the inter-
vening petitioner, Mrs. Rogers, testified that the mother of 
said children had given them to Elsie Morse. And the mother 
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of said children, who was in court when the case was tried, 
did not take the stand to refute the above testimony. The 
children having been given away by their mother, then, un-
der the well settled law of this State, she is precluded from 
regaining. the custody of said children, and their custody 
should not ·be disturbed, unless it appears that the welfare 
of the children requires a change of custody. 
In Fleshood v. Fleshood, 144 Va. 767, this Court says: 
"Where the parent or cm;;todian has voluntarily surren-
dered the custody of the child, or abandoned it to others, and 
subsequently seeks to regain possession, and it appears that 
it is.for the child's best interest to remain with those to whom 
its custody has been g·iven, the court will so order. The 
tendency is to hold a parent to llis agreement unless abuse 
of the agreement is shown, and the welfare of the child re-
quires a change of custody.'' 
The instant case is on all fours with the case of Fleshood 
v. Fleshood, s'ltpra. The uncontradicted evidence, as above 
set out, esta blis heel the fact that the· mother of the 
9"' :11:children did not want them and had given them away. 
The uncontra.dicted evidence is that Mrs. Rogers, who 
had the custody of Raid children for nearly four years, that 
is, from the time they were three months old until they were 
ta.ken away from her when they were about four years old, is 
a highly respectable woman and if.; financially well able to 
properly maintain, support and educate said children, and 
that she and her husband are willing to properly maintain, 
support and educate them and to make provision for said 
rhildren after the death of Mrs. Rogers; that M:rs. Rogers 
~ esides in a respecta.ble neighborhood, and if tl,e children 
are permitted to remain with her, they would he reared 
among·st p]easant smroundings and in an influence which· 
would be conducive to their welfare. There is not a scintilla 
of evidence in the record to show that 1\Irs. Rogers is an unfit 
person to rear the children. On the contrary,· the uncontra-
dicted evidence is that she is a highly suitable person, and is 
morally, .financially and physically well able .to properly sup-
vort t1.nd educate said children. The onlv insinuation as to 
Mrs. Rogers' temperament is the testimony of Mrs. Wain-
wrig·ht, who said that l\f rs. Rogers had displayed lier temper 
to her, but it must be noted that if Mrs. Rogers displayed 
any temper to Mrs. ,v ainwright, it was brought on by Mrs. 
Wainwright becmrne of her refusal to permit Mrs. Rogers 
to contact the children while they were in custody under the 
supervision of Mrs. ,vainwright, and the latter's failure to 
Julia Rogers, v. Commonwealth 7 
cooperate with her, which shows Mrs. Rogers' keen interest 
in the children. The fact that Mrs. Rogers had spent about 
$1,500.00 for the support of said children and nursing 
10* them •back to health, and of her expenditure of the 
costs in prosecuting this appeal, as well as the expense 
incurred by her in adopting• said children by an order of the 
Juvenile Court of Buncombe .County, North Carolina, clearly 
demonstrates her keen interest in the children, who, as the 
.uncontradicted evidence shows, have become deeply atfached 
to her as she has to them, a.nd shows how Mrs. Rogers would 
he heartbroken if the children were taken away from her. 
Certainly, it needs no ar6rument to support our contention 
that the interest of the children would be much better sub-
served by permitting them to remain with :Mrs. Rogers than 
to have them reared in a public charitable institution and 
branded as wards of the State. 
Our Court has repeatedly held tliat where the custody 01" 
children is involved, the welfare of the children will control. 
Coffee v . .Black, 82 Ya. 567; H'vaU, et al., v. Gleason, 117 Va. 
196; C 01;er v. TJi" idene1·, 125 Va. 643, are just a few of the 
many decisions of this Court sustaining the aboYe proposi-
tion. 
The uncontradicted evidence in -the instant case clearly 
proves that the welfare of the children will be best subserved 
by permitting their custody to remain with :Mrs. Rogers, and 
this case is controlled by the authorities above cited. 
An examination of the evidence will show that counsel rep-
resenting the mother of the c.hildrN1 has undertaken to at-
tack t.he reputation of ElRic l\forse. Elsie :M:orse 's reputation 
is immaterial, as she is not claiming the custody of the chil-
dren. It is fair to assume that since Mrs. Rogers has ascer-
tained the reputation of Elsie l\forse, that she would not· 
n • hereafter even '"'permit her to have temporary custody 
of the children for nn hour. ·when :Mrs. Rogers brought 
the children to Norfolk temporarily, sJ1e was unaware of 
Elsie Morse's reputation, hut no matter how bad the reputa-
tion of E·lsie Morse is, she performed a noble deed when she 
took the children, who ·were practically abandoned by their 
mother, and placed them in the custody of Mrs. Rogers, whert1 
they had an exce11cnt home nncl were well provided for. 
We, therefore, respectfully submit that for the reasorn, 
above set out, the trial court erred in taking the children fr.om 
Mrs. Rogers and turning them over to the Norfolk Children's 
Burea11. 
If the above assignment~ of error are well taken, and we 
respectfully submit that they are, then the decision of the 
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lower court should be reversed and the custody of said chil-
. dren restored to Mrs. Rog·ers, and no further discussion is 
necessary. However, we will refer to the third assignment of 
error, which deals with the lack of jurisdiction of the lower 
courts. 
3. The uncoutradicted evidence is that the children were 
residents of North Carolina. After they were given away by 
their mother to Elsie Morse, and the latter in turn gave them 
to Mrs. Rogers, who was then, and still is, a resident of Ashe-
ville, North Carolina, the children undoubtedly became resi-
dents of that State, where they lived ever since three months 
after their birth. That residence was confirmed by the order 
of the- ,Juvenile Court of Buncombe 1County, North Oarolina, 
which confirmed the custodv of the children to Mrs. 
12* Rogers. Having sho,"11 that the children were *residents 
of North Carolina, we respectfully submit that the local 
courts could not acquire jurjsdiction over them for the pur-
pose of declaring them dependent and neglooted merely be-
cause they were here temporarily on a visit. Of .course~ if the 
children were old enough to be guilty of a crime and com-
mitted a crime in Virginia, our courts would have jurisdic-
tion in such instance, reagrdless of whether they were resi-
dents of this State or not, but we do not think that a Virginia 
court can acquire jurisdiction over non-resident children for 
the purpose of fixing- their status as dependent and neglected 
children. :Burthermore, a court of competent jurisdiction 
of the State of North Carolina haYing adjudicated the custody 
of the children, who were bona fide residents of that State, 
and over whom said court had jurisdiction, then, under the 
full faith and credit c.lause of the Constitution of the United 
States, it. is the· duty. of the courts of this State to honor said 
decree or order of the North Carolina court and return the 
children to Mrs. Rogers. 
For the reasons above set forth, the Circuit ,Court of the 
City of Norfolk, as your petitioner is advised and now charges, 
erred to her prejudice in its ruling and judgment or decree 
afore said; and for the errors so made and other errors ap-
parent upon the face of the record, the said judgment or de-
cree should be reviewed and reversed and a final judgment en-
tP.red in this Court awarding the custody of said children to 
your petitioner, or a. new trial granted. And your petitioner 
according·ly prays that this Honorable Court will grant her 
an appe~l and supersedeas· to the judgment or decree 
13«• aforesaid, and grant her the ,..relief above prayed for, 
and such other relief as may be adapted to the nature 
of her case. 
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This petition will be filed with Mr. Justice John "\V. Eg-
gleston in his office in the City of Norfolk, and check for. 
$1.50 accompanies this petition, payable to the Clerk of this 
Court. 
JULIA ROGER.S, 
By HERMAN A. SACKS, 
507 National Bank of Commerce Bldg., 
Norfolk, Va. 
Counsel. 
I, the undersigned counsel practicing in the S-qpreme Court 
of Appeals of Vir~inia, certify tha.t in my opinion sufficient 
matter of error appears in the proceedings and judgment 
shown by the record accompanying· the above petition to make 
it proper for the same to be reviewed by this Court. 
HERMAN A. SACKS, 
507 National Bank of Commerce Bldg., 
Norfolk, Va. · 
Received, Apr. 26, 1940. 
.T. W. E. 
,June 5, 1940. Appeal and supersedeas awarded by the 




Pleas before the Circuit Court of the C4ty of Norfolk, 
at the Courthouse thereof, on the 4th day of April, in the 
year of our Lord, nineteen hundred and forty. 
BE IT REME:MBERED, That heretofore, to-wit: In the 
Circuit Court aforesaid, on the 26th day of September, 1939, 
came the petitioner, Julia Rogers and Elsie Morse, and 
docketed her appeal from the decision of the Juvenile & Do-
mestic Relations Court of the Citv of Norfolk in the case of 
Commonwealth of Virginia, plaintiff, against Anne Griffin 
Whitaker, defendant. • 
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The following is the petition of Anne Griffin Whitaker to 
the Juvenile & Domestic Relations Court of the City of Nor-
folk: 
PETITION IN RE: CHILD. 
White 
Virginia: 
In the ·Juvenile and Domestic Relations Court of the City 
of Norfolk: 
Commonwealth of Virginia 
in re: 
Elsie Gloria May, Ann Gwendolen May 
PETITION 
Twins 
Birth elate of child July 1, 1935. 
page 2 ~ Child . . . . under age of eighteen years. 
To the Hon. Herbert G. Cochran, Judge. 
Your petitioner, Ann Whitaker, a reputable person, re-
siding at No. 602 Colonial Ave. in the city of Norfolk, Vir-
ginia, respectfully represents unto the Court as follows: 
That Elsie Gloria M:ay, age 4; Ann Winden l\fay, age ·! 
............ : ...... resident of, or . . . . . . actually within . 
the said city of Norfolk and can b~ found at No ......... . 
Street. 
That the name of the father of said children is Freeman 
Tolley and his place of Residence is No. Winston Salem 
Street in the· City of Norfolk, Virginia; that the name of the 
mother of said children is Ann Whitaker and her place of 
residence is No. 602 Colonial Street in the City of Norfolk, 
Virginia; tnat the name of the person having the guardi8Jl-
ship, custody, control or supervision of the said child is Elsie 
Zick, residing· at No ........... Street, in the City of Nor-
folk, Virginia; 
That said children are dependent, neglected within the 
meaning of Cha@ter 481 of the Acts of the General Assembly 
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of Virginia, of 1922, and in need of care au.d protection of' 
.the State, in that they lack proper pa1·ental care and guardian-
ship. 
That said child ...... in sue.h condition that ...... welfare 
require . . . . that . . . . custody be immediately assumed; 
Wherefore, your petitioner prays that c.u~tody of said chil-
dren be immediately assumed; that summons may issue to 
Elsie Zick, requiring them to appear before your Honor's 
Court and show cause why said children should not be dealt 
with according to the provisions of said Chapter 
page 3 } 481; and that the Court shall hear and determine 
the matters herein set forth and shall enter such 
judgment and orders in the premises as to the Court may 
seem meet and as will best conserYe the welfare of said child; 
and your petitioner will ever pray, etc. 
Given under my hand this 11 day of Sept., 1939 . 
.A.NN ·wHITAKl~R, Petitioner. 
State of Virginia, 
City of Norfolk, to-wit: 
This day personally appeared before me, A. K. Swartz, 
Clerk of the ·Court in and for the City and State aforesaid, the 
above named petitioner, and made oath (affirmation) that the 
facts stated in the foregoing petition are true to the best 
of ...... knowledge, information and belief. 
Given under my hand this 11 day of Sept., 1939. 
A. K. SW ARTZ, 
Clerk of the Court. 
And the following is the decree entered in the Juvenile and 
Domestic Relations Court on September 19, 1939, in this case: 
Virginia: 
In the Juvenile and Domestic R.elations Court of the City 
of Norfolk. 
Upon the hearing on the within petition, it ap-
page 4 ~ pea.ring to the Court that the said- Ann Gwendolen 
May and Elsie Gloria 'May are present in Court, 
that Anne Griffin "Wbitaker, l\lother of said children is pres· 
ent in Court; · 
_.., 
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It is adjudged, that the within named ~nn Gwendolen May 
and Elsie Gloria May are dependent, neglected children as 
therein alleged and it appearing that the children's mother, 
Mrs. Anne Whitaker, is able to provide a. proper-home for the 
children a~d greatly desires to have her children. it is or-
dered that the children be placed in the care, charge and 
custody of their mother. (See Sec. 1910, Chapter 481, .Acts 
of 1922.) 
Given under my hand this, the 19th day of September, 
1939. 
H. G. COCHRAN, .Judge. 
On this 19th day of September, 1939, on motion of Elsie 
Zick Morse, by her counsel, an appeal is grunted to the Octo-
ber, 1939, term of the Circuit Court of said City. 
H. G. COCHRAN, Judge. 
page 5 ~ And on anotl1er day, to-wit: In the Circuit Court 
aforesaid on the 1st day of March, in the year, 
1940. 
This day came the parties, by their attorneys, on an ap-
peal from the Juvenile and Domestic Relations Court of the 
City of. Norfolk, Virginia, on a petition filed by the said Anne 
Griffin Whitaker to declare her illegitimate children, Anne 
Gwendolyn l\fay and ]Jlsie Gloria May, dependent and neg-
lected, wherein Julia Rogers and Elsie Morse. intervened, 
and neither party requesting a jury trial, the whole matt.er, 
both of law and fact, was heard and determined by the Court. 
Whereupon, it was considered by the Court that the afore-
mentioned children, to-wit : Anne Gwendolyn May and Elsie 
Gloria Ma:y are dependent a.nd neglected children. 
It is ordered tbnt said cl1i]dren be plaeed in the cm:;tody 
of the Norfolk Children's Bureau until the further order of 
this Oourt, to which action the said Julia Rogers and Elsie 
}forse duly excepted. 
And on the same day, to-wit: In the Circuit Court afore-
said on the 4th day of April, in the year, 1940, the day and 
year first hereinabove written: 
This day came again the defendant, by her attorney, and 
· the Commonwealth of. Virginia, by its attorney; and 
page 6 ~ tT ulia Rogers, who intervened in these proceeding-s, 
·by her attorney, and in pursuance of leave hei·eto-
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Mrs. Efoira M. Wainwright. 
fore given the said Julia Rogers, and within the time allowed 
by law therefor, tendered her certificate of exception, after 
it duly appeared that proper written notice pursuant to law 
of the time and place of presenting· said certificate of excep-
tion had been g·iven to the Commonwealth of Virginia, which 
was present by its attorney, and to the defendant, Anne Griffin 
Wbitaker in person and to her attorney, who was present in 
person when such certificate was presented and filed, which 
<!ertificate of exception was received, signed and sealed by 
the Court a.nd ordered to be made a part of the record in 
this case. 
The following is the certificate of exceptions referred to 
in the foregoing order: · 
pag·e 7 t CERTIFICATE OF EXCEPTION. 
The following eYidence on behalf of the Commonwealth 
and the intervening petitioner, respectively, as hereinafter 
denoted, is all the evidence that was introduced in the trial 
of this case. 
MR.S. ELVIRA 1vI. WAINW.RIUHT, 
· a witness for the Commonwealth, testified that she is now, 
· nnd has been for many years, director of the Children's 
Bureau; that she has been actively connected wtth the Juvenile 
and Domestic Relations Court of the City of Norfolk since 
1 H22; that when the children in question vi-ere brought. before 
tlw .Tuvenile Court on pet.it.ion filed by tlwit· mother, Anne 
(irHHn \·\11itaker, they were, by order of said Coul't, placed 
in the custody of their aforesaid mother snb:jeet to the super-
vision of Mrs. "'\Yainwright; that Mrs. WAinwright further 
te~tified that the physical condition of tl1e children was very 
poor, and in her opinion they had not been given very good 
care by Mrs. Rogers, with wl10m they were living; that said 
children were placed by the Juvenile Court under its com-
plete ca.re, custody, control and supervision, and that said 
Court has the entire responsibility of them; that after she 
learned th::1t Anne Griffin "'Whitaker, the aforesaid mother, 
was living with a man to whom she was not married, but whom 
fihe was going to marry as soon as she got her divorce, she, 
Mrs. Wainwright, took the children from their mothP.r and 
kept and maintained them in a boarding house, which has 
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been duly inspected and licensed by the State of Virginia, 
at which place they were at the time of the trial; that when 
Elsie Zick Morse and Mrs. Rogers asked her~ Mrs. \Vain-
wright, where the children were, she refused to tell them 
where the children were because she feared that 
page 8 ~ Elsie Zick Morse or Mrs. Rogers would endeavor to 
take the children away from that home and carry 
them to North Car9lina regard]ess to the Court's order; that 
she declined to answer the question as to where the children 
were when asked in Court at the trial of this ease for the 
same reason, and the Court sustained her refusal to give thi.~ 
information; that when the matt.er first came to her atten-
tion, Albert May, son of l\frs. Jnlia Rogers, came to the 
Juvenile Court from Asheville, North Carolina, and falsely 
represented himself as the father of said children, but when 
confronted with statements to the contrary, he finally ad-
mitted that. he bad come for the purpose of g·etting- tbe chil-
dren at the instance and on behalf of his mother, Mrs. ~Tulia 
Rogers, and l~lsie Zick ~Iorse; that he was the first husuand 
of Elsie Zick l\fo1·se, and that his mother, Mrs. Rog·ers, had 
known all the time: that he was not the father of the children. 
( Counsel for Mrs. R.ogers objected to the al,ove l1earsay tes-
timony, which objection was oYerrnled and exceptions 11oted). 
"\Vitness further testified that she and l\f.iss Stewart, a city 
health nurse, had made an investigation of A.nne Griffin 
Whitaker and had found that she had been living in a .highly 
rci:;pectable neighborhood; that she was not now living the 
life of a prostitute; that she had reformed herself and was 
trying to live a decent, upright life; that since the trial of 
this case in thH ,Juvenile Court, witness learned i:ha.t the 
man with whom Anm~ Griffin Whitaker was living- was not 
her husband; that Elsie Zick Morse had. been and still is the 
proprietress of one or more houseR of ill fame; that Elsie Zick 
Morse h;:id been convicted of selling· morphine and 
page 9 ~ was on parole at this time; tl1at she was living in 
a house on Bute Street which the poliee had under 
surveillance ns a house of ill fame; that while M.rs. Rogers 
was in Norfolk, witness had seen her in Elsie Zick Morse's 
home; that Mrs. Roge1·s told her that when she firF;t came to 
Norfolk in regards to these proceedings~ she stayed at Elsie 
Zick Morse's home on Bute S t.rert and short.Iv thereafter 
went to stay at the home of a Mrs. Lockhart's 011 York Street, 
wl10 was a.n associate of Elsie Zick Morse; that Elsie Ziek 
Morse was an associate of one Joe Kaufman, wl10 also had 
served a sentence in tl1e penitentiary; that she found from her 
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investigation of Mrs. Rogers that the latter was not a proper 
person to have the care ancl custody of the children in ques-
tion, for the reason that she was extremely bad tempered, 
unreliable and emotionally unsound, had permitted the chil-
dren to visit Elsie Zick Morse, and that she hacl threatened 
those in authority and showed herself as an unfit person to 
have guardianship of the children. ( Counsel for Mrs. Rogers 
objected to the above hearsay testimony, which objection was 
overruled and exceptions noted). Witness further testified 
that the Juvenile Court is absolutely morally and financially 
responsible for the children; that it has complete control, 
guardianship and care of the chidren, and that unquestionably 
it is to the best interest of the children to remain in the cus-
tody of the court. · 
i\L.\RK WOODS, 
a witness for the Commonwealth, testified that he was a patrol-
man of the .City of Norfolk and had been on the police force 
for fifteen years or more; that he served the process of the 
Juvenile Court in these proceedings and found the 
page 10 ~ children in a house, which was obviously a house 
of ill fame run by Elsie Zick Morse, on Bute Street; 
ihat when he w.ent into the house, he saw women walking 
around in a semi-nude condition, and that the two little 'girls 
in question were playing around in this house under those 
<!onditions; that the children were dirty and were evidently 
not ha1.·fog much attention paid to them; t.hnt Elsie Zick Morse 
is now on probation from a. sentence of the United States 
Dh;trict Court of the City of Norfolk on the charge of selling 
morphine and other narcotics; that she kept one or more 
houses of ill fame in the O'ity of Norfolk for a number of 
yea rs, nncl was notorious for selling narcotics to the inma~s 
of: these hou8es. 
ELSIFj MORSE, 
a witness for the intervening petitioner, testifi.ed that in the 
early part of lf;3f.i, Anne Griffin Whitaker, then known as 
Anne Griffin and unmarried. mother of the children involved 
in this case. <;ame 1o Norfolk from her home in North Caro-
lina; that she was then in the early stage of pregnancy; that 
she had left her home and had come to Norfolk for the pur-
pose of concealing her pregnancy from her mother and her 
acquaintances ; tha.t a.fter she arrived in Norfolk, she engaged 
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in prostitution until she could no long·er ply her trade on 
account of her advanced stage of pregnancy; that witness 
operated a house of prostitutio11 near the house where the 
-said Anne Griffin ,vhitaker lived; that whim ... \nne Griffin 
Whitaker could no longer ply her trade ·because of her con-
dition, she asked witness to permit her to live in her house: and 
also asked \vitness to do what she could for hel' on account 
of hP.r ~flid condition: that Anne Griffin Whitaker 
page 11 ~ told witness she did not want a child, and tha.t if 
she gave birth to a child she would either give it 
away or put it in some institution; that witJiess took Anne 
Griffin vVl1itaker into her home and agreed to take the child 
that Anne Griffin ·whitnker would bear; that in consideration 
of Anne Griffin Whitaker's promising to give the child which 
she would bear to witness. the latter took Anne Griffin ,i\TJ1ita-
ker to her private home, _not used as a place of prostitution" 
where she remained until it was time for her to go to the 
hospital to give birth to a child; that witness placed Anne 
Griffin Whitaker in the care of Dr. Wallace Spigel, a reputable 
physician practicing· in the City of Norfolk, for nec.P,ssary 
medical attention incident to and including her confin~ment, 
and paid all mediC'al and hospital expenses incident to Anne 
Griffin ,,Thitaker's confinement; that Dr. ·Spig-el first treated 
Anne Griffin ,vhitaker for syphilis; that in the latter part 
of 1935, Anne Griffin vV11itaker .2:ave birth to twin girls in 
the Sarah Leigh Hospital in the City of Norfolk, where she 
had been taken for that purpose; that Dr. Spigel delivered 
said children and attended Anne Griffin ,vhitaker during her 
confinement: that at that time, witness was the wife of one 
Albert May, from whom she was then separated but not 
divorced, and she was then known as Elsie May; that when 
Anne Griffin ,Vhitaker went to the hospital for the above 
purpose, she registered as Sarah E. May; by which name she 
was also known to Dr. Spigel: that when the chiJdren were 
born, they were registered as .Anne Gwendolyn May and Elsie 
Gloria. May; that the sight of 8aid chi]dren was repulsive to 
Anne Griffin "Wbifoker: that whenever thev wer~ 
pag·e 12 ~ brought into her presence~ she would turn her back 
on them and sl10nt that thev be taken awav from 
her; that three days after the birth of said children,'. at the 
ur~·ent request of Am1P Griffin ··Whitaker, and with the con-
sent of the hospital authorities and attending· physician, the 
children were taken away by witne:;:;s to her prirnte home, 
and Anne Griffin W11itaker remained in the hospital for about 
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a week or ten days thereafter; that shortly after Anne Griffin 
Whitaker left the hospital, witness gave her an additional 
$100.00 with which to pay her expenses to her home in North 
Carolina; that before said childr~n were born, .Anne Griffin 
"\\Thitaker told Dr. Spigel that she did not want a child; and 
that she had promised to give any child she, bore to witness; 
that after the children were born, Anne Griffin Whitaker 
again told witness, in the presence of Dr. Spigel and Miss 
Anne Joyner, the attending nurse, that she did not want the 
children and that she wanted witness to have them; that about 
three months after the children were born, witness got into 
some trouble with the Federal authorities, for which she was 
subsequently sent to prison at Alderson, West Virginia, where 
she remained for thirty-two months, and returned to Nor-
folk in the early part of February, 1939; that when she got 
into said trouble, witness contacted Mrs. tT ulia Rog·ers, of 
.Asheville, North Carolina, for the purpose of turning said 
children over to her; that Mrs. Rogers is the mother of the 
sai<l Albert May; that witness then represented to Mrs. Rogers 
and to Albert May that said children were hers by said Al-
bert May, -her husband, from whom she had been separated; 
- that such representation was made by witness for 
page 13 ~ the purpose-· of having l\Irs. Rogers believe that 
the children were her grandchildren, so that she 
would more willingly accept and take care of them; that Mrs. 
Ro~:ers accepted the custody of said children believing them 
to be her grandchildren : that sometime in the latter part 
of Aug11st, 1939, :Mrs. Rogers made a trip to Richmond, Vir-
ginia, to see het sick daug:hter, and she took said . children 
along; with her, and while she was to remain in.Richmond for 
several days, she permitted witness to take the children to 
Norfolk for a few day~; tlmt about tl1ree or four days after 
the children were taken to Norfolk for the short visit as afore-
said, .Anne Griffin \Vl1itaker instituted these proceedings in 
the .Tnvenile and Domestic Relations Court of the City of 
Norfolk for the purpose of getting custody of said children; 
that immediately upon the institution of said proceedings, 
the children were taken awav from witness and placed in the 
custody of the officials of the .Juvenile and Domestic Rela-
tiow, Court of the City of Norfolk; that witness immediately 
notified Mrs. Rog·ers of what had occurred, whereupon Mrs. 
Rog·ers came to Norfolk and intervened in said proceedings, 
resisting any ohange in the custody of said children; that 
Anne Griffin Whitaker made no effort to see the children or 
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to obtain their custody until after they were brought to Nor-
folk for the short visit as aforesaid; that if A.:nue Griffin 
vVhitaker had wanted to locate her children or to see them, 
she could have done so; t.hat a.bout five months before the 
above proceedings were instituted, witness met Anne Griffin 
Whitaker in a department store in Norfolk and inquired of 
her about the children, hut again told witnllss that she did 
not want them; that at the time of the trial of this 
page 14 r ca.se, Anne Griffin Whitaker was living with some 
mnn to whom she was not married. "\iVitness fur-
ther testified that she was now leading a respectable life and 
denied operating a house of prostitution or a hom:;e resorted 
to for immoral purposes, and that she did not subject said 
children to any improper influence while they were here on the 
aforementioned visit. 
DR. ·w.ALLAC~J SPIGEL, 
a witness for the intervening petitioner, testified that ho has 
been practicing medicine in the City of Norfolk for more 
than twenty years; that he knew Elsie 1\f orse: that. sometime 
in the year 1935, Elsie 1\forse came to his office with Anne 
Griffin Whitaker, at that time lmmrn to him a~ Sarah May, 
for medical attention; that a.t that time, Anne Griffin "\\111itaker 
was in the advanced stag·e of pregnancy; and Elsie Morse 
retained him to give her the neeessary medical attention in-
cident to and including· her confinement; that at that time, 
Anne Griffin ·whitaker stated she did not ·want tJ1e child she 
expected to bear· and had promfaed to give it to Elsie Morse 
when hom; that he first treated Anne Griffin vVhitakcr for 
syphilis; that in the latter part of 1935, Anne Griffin Whita-
ker gave birth to twin g·irls at the Sa.rah Leig·h Hospital in 
the City of Norfolk, where she had been taken for that pur-
.Pose~ and said children were registered as .Anne Gwendolyn 
:May and Elsie Gloria. !fay; that the sight of the children was 
revulsive to Anne Griffin "\Vhitaker; that three days after 
said children were born, at the urg·ent request of .Anne Griffin 
Whitaker, and with his consent and the consent of the hos-
pital authorities, the cl1ildren were taken from the hospital 
by Elsie Morse to ber home; that Elsie Morse paid 
page 15 ~ him for his service8 to the said Anne Griffin Whita-
ker; that the hospital anthorit.ies would not have 
permitted the children to be taken from the hospital before 
their mother left unless requested to do so by the mother. 
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ANNE lOYNEl-t, 
a witness for the intervening petitioner, testified that she is 
a practical nurse in the City of Norfolk; that in the latter 
part of 1935, she was employed by Elsie Morse to attend Anne 
Griffin Whitaker during her confinement; that after the chil-
dren were born, Anne Griffin Whitaker told her she did not 
want tht~ children and that she had given them to Elsie Morse 
and wanted Elsie Morse to have them; that when the chil-
dren were brought to Anne Griffin Whitaker in the hospital, 
she would turn away from them and ask that they be taken 
away. 
MRS. ,JULIA ROGERS. 
the interyening petitioner, testified on her own behalf as 
follows· That she resides with her husband in A'sheville, 
North Carolina, and has been residing there for a number 
of years; that her husband is a successful building contractor; 
that she and her husband own quite a bit of real property in 
Asheville; that they reside in a large home with spacious sur-
roundings in a nice neighborhood; and are hig·hly respected; 
tI1at sometime in 1935, when .Anne Gwendolyn May and Elsie 
Gloria l\f.ay were about three months old, :Ensie Morse, who 
was then her daughter-in-law and lmowr, as Elsie ~fay, con-
tacted her for the purposr. of turning over to her the said 
two children; that Elsie Morse tq]d her that. the children 
were bP.rs by Albert May, her then husband, and 
pag·e rn ~ witness believed that they were her son's children; 
that she agreed to take, and did take, said children 
at that time f.or the purpose of rea.ring them as her own; 
that at the time she took thH children, lDlsie Gloria weighed 
about seven pounds and Anne Gwendolyn weig·hed about nine 
pou,nds, and both children were in iH health; that she imme-
diately placed them under the care of a physician and gave 
them all necessary medical attention; that she spent approxi-
mately $1~500.00 on medical expenses and other costs of rear-
ing them; that she took excellent care of them, and that they 
ha.ve improved greatly in health and have gained weight; 
that sometime in September, 1938, temporary custody of said 
children was awarded to her by the Juvenile ·Court of Bun-
come County, North Carolina, in which county she and the 
children. resided; that she had the care and custody of said 
children for about four years, during which time she became 
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deeply attached to them and they to her; that in the latter 
part of 1939, she visited a siek daughter of hers in Richmond:-
Virginia, and while she made the trip to Richmond, she took 
the children along aud put them in the temporary custody of 
Elsie Morse in Norfolk until she returned to her home in · 
Asheville; that about two or three days after Els·ie .Morse 
took the children, Elsie :Mori;:;e telephoned her that the au-
thorities of the Juvenile and Domestic Relations Gonrt of 
the City of Norfolk had taken them into their custody, vdrnre-
upon she immediately came to Norfolk for the purpose of 
re~;aining their custody so that she could take them back to 
her home in Asheville; tha.t although she ascertained for 
the first time at the trial of this case in the Juvenile 
page 17 ~ and Domestic Relations Court of the City 9f Nor-
folk that the chilclr0n were not her gTandchildren, 
she still loves them as though they were . her own flesh and 
blood, and she and her husband are well able and are willing 
to properly maintain, support and educ.ate :;:;aid ehildren, and 
that she will make ample provision for said children after 
her death; that it would break her heart if the children were 
taken away from her, and that the children, too, would miss 
her very much if they were taken away from her.; that if 
Elsie Morse was leading an improper life she did not know 
it, as she had not observed anything improper about her con-
duct. ( Counsel representing the defendant objected to all of 
the testimony of the intervening petitioner and he.r witnesses 
on the ground that it was irreleYant and immaterial, which 
objection was overruled and exceptions noted) . 
.Counsel for the Commonwealth introduced in evidence, 
over the objection of the intervening petitioner, the orig·inal 
police record of Elsie Zick :Morse, to which action of the 
Court in permitting the introduction of said record counsel for 
:Mrs. Roge1·s duly excepted. 
Counsel for Mrs. Rogers sought to introduce in evidence 
a copy of the order of the Juvenile Court of Buneomhe 
County, North Carolina, awarding- the custody of said children 
to Mrs. Hqrers, to which counsel for tbe Commonwealth ob 
jected, on the ground that said order had been obtained by 
fra.ud. which objection was sustained and counsel for Mrs. 
Rogers duly excepted, and it was ag-reecl between counsel 
that the above mentioned copy of the order of the .Juvenile 
Court of Runcornhe County, North Carolina, 
page 18 ~ marked Exhibit '' B' ', and copy of the police rec-
ord of Elsie J'.;ick Morse. marked Exhibit ~, A'', 
may be made a 1':lart of the record without copying the snme 
Julia Rogers, v. Commonwealth 21 
herein, and to be transmitted to the Supreme Court of Ap-
peals of Virginia as a part of the record. 
Teste: This 4th day of ApriJ, 1940. 
Seen: 
H.B. 
JNO. M. ARNOLD, 
Com . .A.tty. 
ALLAN R. H.ANOKEL, 
Judge of the .Circuit, Court of the 
City of Norfolk. 
page 19 } The following is the notice of appeal: 
Commonwealth of Virginia 
'I). 
Anne Griffin Whitaker 
To ·John M. Arnold, Commonwealth's Attorney for the Citv 
of Norfolk, Virginia. " 
Henry Bowden, A'ttorney for Anne Griffin Whitaker, and 
Anne Griffin··Whitaker: · . 
Notice is hereby given you that on the 11th day of March, 
1940, at three o'clock P. M., or so soon thereafter as the un .. 
dersig·ue\l can be heard, the undersig·ned will present her 
certificate. of exception to the Honorable Allan R. Haneke}, 
J udg·e of the aforesaid Court, at his office, in the case of 
Commonwealth of -Virginia "-'· Anne Griffin Whitaker. 
Also take notice that on the same day, said certificate of 
exception will be signed by the .Judge, and immediately there-
after, the undersigned will apply to the Clerk of said Court 
for a transcript of the record in said ca.se in order t.o apply 
for an appeal to the Supreme Court of Appeals of Virginia. 
JULIA ROGERS, 
By HERMAN .A. SACKS, 
,Oounsel. 
The fo1lowing· are the Sergeant's returns on the foregoing 
notice of appeal : 
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page 20 ~ Not finding Ann Griffin Whitaker nor any mem-
ber of her family above the age of 1'6 years at her 
usual place of abode I executed the within process in the City 
of Norfolk, Va., this the 4 day of March, 1940, by leaving a 
copy hereof posted at th~ Front Door of his/her place of 
abode. 
LEEF. LA"\VLER, 
Sergt. City of Norfolk, Va. 
By H. L. BUTLER, .Tr., Deputy. 
Executed in the City of Norfolk, Va. this the 4th day of 
:March, 1940, by serving· a copy hereof on Henry Bowden 
atty. John M .. Arnold, in person. 
LEE F. LA "'WLER, 
Sergt. City of Norfolk, Va. 
By \V. CARMINE, Deputy. 
pag·e 21 ~ Virginia: 
In the Clerk's Otlice of the Circuit Court of the City of 
Norfolk, on the 15th day of April, in the year, 1940. 
I. Cecil M. Robertson, Clerk of the Circuit ,Court of the 
City of Norfolk, do certify that the foregoing is a trn~ tran-
script of the record in the suit of Commonwealth oi Virginia, 
plaintiff against AnnP- Griffin "'Whitaker, defendant, lately 
pendin~· in said Court. 
· I fm:thcr certify that the same was not made up and com-
pleted and delivered until the defendant and the plaintiff bad 
received due notice in writing· thereof, and of the intent.ion 
of Julia Rogers, intervener, to apply to the Supreme Court 
of Appeals of Virginia for m.1 appeal from the judgment of 
this court. 
Teste: 
CECTL 1\t ROR}JB.TSON, Clerk. 
By RrE B. GOFORTH, D .. C. 
Fee for Transcript $14.00. 
A Copy-Te~te: 
J\f. R. W A~rTS. C. C. 
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